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SUPERIOR COURT OF THE

107 06T 26 PH 2 39

Linda Myhre Enlow
Thurston County Clesk

STATE OF WASHINGTON

FOR THURSTON COUNTY

LISA STEEL, individually and as Guardian
ad Litem for ].T., a minor; DOUGLAS
THOMPSON, and KRISTI BARBIERI,
individually and as Guardian ad Litem for
S.R.B., a minor,

Plaintiffs,
Vs.
OLYMPIA EARLY LEARNING CENTER;
STEVE OLSEN, individually; ROSE
HORGDAHL, individually,

Defendants.

This matter comes before the Court

NO. 11-2-00995-2 (Consolidated)

|Consolidated cases: 11-2-01740-8, 11-2-
01912-5, 12-2-00790-7, 12-2-00788-5, 12-2-
00789-3]

JPROPOSED] FINDINGS OF FACT AND
CONCLUSIONS OF LAW RE:
REASONABLENESS OF COVENANT
JUDGMENTS

on Plaintiffs’ Motion for Determination of

Reasonableness.  In adjudicating this matter, the Court has considered the following
pleadings:
L. Plaintiffs’ Reasonableness Brief;
2. Declaration of Darrell L. Cochran in Support of Plaintiffs’ Reasonableness
Brief;
3. Intervenor Philadelphia Indemnity Insurance Company’s Reasonableness

Hearing Brief;

4. Declaration of Paul M. Rosner in Support of Intervenor Philadelphia Indemnity

Insurance Company’s Reasonableness Hearing Brief;,

[EROPOSTED] FINDINGS OF FACT AND
CONCLUSIONS OF LAW RE: REASONABLENIESS
OF COVENANT JUDGMENTS

No. 21-2-07443-1
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5. Plaintiffs> Omnibus Motions in Limine;

6. Declaration of Darrell L. Cochran in Support of Plaintiffs’ Motions in Limine;
7. Intervenor Philadelphia Indemnity Insurance Company’s Pre-Hearing Motions;
8. Declaration of Jennifer Dinning in Support of Intervenor Philadelphia

Indemnity Insurance Company’s Pre-Hearing Motions:

9. Plamtiffs’  Opposition to Intervenor Philadelphia Indemnity Insurance
Company’s Pre-Hearing Motions;

10.  Declaration of Darrell L. Cochran in Support of Plaintiffs’ Opposition to
Intervenor Philadelphia Indemnity Insurance Company’g Pre-Hearing Motions;

1. Intervenor Philadelphia Indemnity Insurance Company’s Response in
Opposition to Plaintiffs” Omnibus Motions in Limine;

12, Declaration of Jennifer Dinning in Support of Intervenor Philadelphia
Indemnity Insurance Company’s Response in Opposition to Plaintiffs’ Omnibus
Motions in Limine;

13. Plaintiffs’ Reply in Suppott of Plaintiffs’ Omnibus Motions in Limine;

14. Declaration of Darrell L. Cochran in Support of Plaintiffs’ Reply in Support of
Plaintiffs’ Omnibus Motions in Limine:

15, Intervenor Philadelphia Indemnity Insurance Company’s Reply in Support of
Pre-Hearing Motions;

16. Declaration of Jennifer Dinning in Support of Intervenor Philadelphia
Indemnity Insurance Company’s Reply in Support of Pre-Hearing Motions;

17. Plaintffs’ Praecipe and Supplemental Exhibit List:
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18. Plaintiffs’ Second Supplemental Exhibit List;

19. Plaintiffs” Third Supplemental Exhibit List;

20. Intervenor Philadelphia Indemnity Insurance Company’s Supplemental Exhibit
List;

21, Plaintiffs’ Fourth Supplemental Exhibit List;

22, Intervenor Philadelphia Indemnity Insurance Company’s Second Supplemental
Exhibit List;

23. Intervenor Philadelphia Indemnity Insurance Company’s Third Supplemental

Exhibit List;
24 Intervenor Philadelphia Indemnity Insurance Company’s Fourth Supplemental

Exhibit List;

25. Intervenor Philadelphia Indemnity Insurance Company’s Fifth Supplemental
Exhibit List;
26 Declaration of Darrell L. Cochran in Response to Testimony of Michael

McFarland Regarding Settlement and Verdict Amounts; and

27. The existing record in this case

Additionally, between September 20, 2021 and August 30, 2022, the Court received
argument from counsel for Plaintiffs and Intervenor as well as evidence and live testimony
from Plaintiffs’ reasonableness expert, John “Jack” Connelly; insurance assigned defense
counsel Michael Bolasina; Plaintiffs expert, Dr. Mark Whitehill; Plaintiffs’ expert, Dr. Jon
Conte; Plaintiffs’ expert, Dr. Matthew Logan; Intervenor’s reasonableness expert, Michael

“Mick” McFarland; and Intervenor’s expert, Dr. John Dunn. To the extent they conflict with
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the above materials-considered, any rulings the Court made during these live reasonableness

proceedings excluding evidence or testimony superseded the above recitation of materials

considered, and the Court did not and does not consider such materials in making its

reasonableness determination.

Based on the foregoing, the Court hereby makes the following findings of fact and

conclusions of law:

Between September 19 and October 22, 2012, Plaintiffs and Defendants executed

agreements that included stipulated judgments, an assignment of rights, and a covenant not to

execute (herein referred to as the “Covenant Judgments”). Pursuant to RCW 4.22.060(1), the

Court finds that substantial evidence supports the reasonableness of the Covenant Judgments

in the amounts of®

(1)
(2)
3)
(4)
()
(6)
(7
(8)
9
(10)
(11)
(12)

$9,000,000 for Plaintiff S.A ;

$1,000,000 for S.A.’s mother, Plaintiff Amanda Myrick;
$2,500,000 for Plaintiff J.T.;

$500,000 total for J.;T.’s parents, Plaintiffs Lisa Steel and Douglas Thompson.
52,000,000 for Plaintiff S.R.B.;

$500,000 for S.R.B.’s mother, Plaintiff Kristi Barbieri;
$2,500,000 for Plaintitf A.K.;

$500,000 for A.K.’s mother, Plaintiff Nicole Bond;
$3,500,000 for Plaintiff J.1.;

$500,000 for Plaintiff J.J.’s mother, G.S.J.;

$2,000,000 for Plaintiff M.M.; and

$500,000 for M.M.’s mother, Plaintiff Alicia Mendoza.

The Court’s ruling is memorialized in these Findings of Fact and Conclusions of Law.
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1. FINDINGS OF FACT
L. Plaintiffs are minors who attended Olympia Early Learning Center (“OELC™),

the now-detunct owner and operator of two daycare facilities, and their parents.

2. Detendant OELC was the corporation operating the daycare.
3. Defendant Rose Horgdahl was, at all material times, was part of OELC’s

management of the daycare facility in question.

4, Defendant Steven Olson, at all material times, was OELC’s executive director,

5. The minor Plaintiffs attended OELC from 2007 to 2011. At the material times
of this lawsuit, the minor Plaintiffs were extremely young children ranging in age from
approximately two to four years old.

6. From 2008 to 2011, OELC employed Elisha “Eli” Tabor. Tabor worked in a
variety of roles, such as a substitute teacher, teacher, and “floater” who assisted other teachers
in various classrooms. Tabor was allowed to escort children one-on-one to the restroom, was

allowed to be alone in classrooms with children, and was allowed to lay down with children

7. Tabor was the subject of multiple general admonishments to OELC staff
throughout his employment for leaving assigned classrooms without permission, thereby
violating State-mandated staff/child rations intended to protect children. OELC employees,
including Horgdahl, also knew Tabor regularly left his assigned classrooms to visit certain
children. Horgdahl privately admitted in interviews with defense counsel Bolasina that Tabor

was not being supervised properly.
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8. Tabor also possessed multiple sexual paraphilias, including sexual arousal by
urine and feces, multiple sexual encounters with male children, and sexual fantasies regarding
male children. After his eventual arrest, Tabor confessed to committing multiple sexual acts
on the OELC premises, including masturbating into soiled diapers. Although Tabor denied
sexual interest in females, he admitted during a psychosexual evaluation to sexual fantasies
about a female. Additionally, multiple psychosexual evaluations of Tabor concluded that his
combination of paraphilias rendered him an indiscriminate pedophile; that he was exploring
his sexual proclivities and boundaries during his employment at OELC; and that his particular
paraphiliaé caused sexual arousal at acts he found personally repulsive, such as generally
abusing children and/or female children. Finally, OELC-employess-persomatty-aequainted
with Tabor stated-that-he-was-a-sexunally-confused-indisidual.

9. Between 2008 and 2011, OELC’s management and employees, including
Defendants Olson and Horgdahl, were aware of numerous “red flags” regarding Tabor and
children, including but not limited to: 2008 reports to Horgdahl regarding Tabor engaging in
inappropriate peer-to-peer behavior with children at OELC; Horgdahl's 2009 report to Olson
regarding Tabor always leaving his assigned classrooms in violation of safety ratios; Tabor’s
2009 self-report of sexual contact with a child, N.D., during naptime; Plaintiff J.T.’s
disclosure four days later that “Eli” had played with her “bagina” during naptime and
unequivocal identification of Tabor as her assailant and a report of this disclosure to both
Horgdahl and Olson; Plaintiff Barbieri’s 2009 report to Horgdahl of discovering Tabor
changing Plaintiff S.R.B.’s diaper contrary to OELC policy and S.R.B.’s disclosure the
following week of “Eli, owie™ and pain in her vaginal area during an evening bathtime;
{EROPOSED] FINDINGS OF FACT AND
CONCLUSIONS OF LAW RE: REASONABLENESS

OF COVENANT JUDGMENTS 505 AStreet, Suite 700
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numerous OELC employees’ 2009 and 2010 reports to Horgdahl regarding Tabor’s
concerning behavior with Plaintiff S.A., including leaving his classroom to visit S.A., sitting
S.A. on his lap face-to-face, laying down with S.A. during naptime, kissing S.A. on the lips,
playing a “biting/kissing” game with S.A., Tabor leaving the facility with S.A., S.A. attending
other classrooms’ field trips with Tabor, and Horgdah! writing up Tabor and another OELC
employee for a confrontation during which the employee accused Tabor of sexually abusing
S.A. Horgdahl recommended terminating Tabor due to the field trip incident, but Olson
placed Tabor on “probation.” Horgdahl also expressed potential liability concerns to Olson
regarding Tabor moving in with and providing childcare for S.A. and recommended a policy
prohibiting OELC employees from providing such after-hours care. Olson dismissed these
concerns ouf of fear of fear of “backlash™ from OELC employees.

10.  Tabor had unsupervised access to each minor Plaintiff at OELC including
naptimes, escorting them one-on-one to use the bathroom, potty training, and driving Plaintiff
J.J. one-on-one to therapy appointments. Tabor also had contact with each minor Plaintiff
consistent with or related to his admitted abuse of children and/or sexual paraphilias, such as
laying with them during naptime, diaper changes, or assisting them with using the bathroom.

I, All minor Plaintiffs other than Plaintiff M.M. disclosed sexual abuse by Tabor
or sexual activity in general, such as statements regarding “drinking pee” or requests to kiss
their genitals, Several minor Plaintiffs did so despite developmental delays and verbal
challenges.

12, After transitioning to classrooms in which tabor worked, all minor Plaintiffs

also exhibited behaviors consistent with sexual abuse, including prematurely sexualized
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behavior, new or significantly worsened behavioral issues, toileting issues, and/or reluctance
to attend OELC.

13, On January 12, 2011, Plaintiff Myrick unexpectedly returned home during her
lunch break and discovered Tabor sexually abusing Plaintiff S.A.

14, Tabor was arrested after Plaintiff Myrick immediately contacted law
enforcement. Contrary to his previous false self-report that N.D. had initiated sexual contact
with him, Tabor pleaded guilty to sexually abusing N.D. and Plaintiff S.A. $-is-undisputed
l;ha~t~ZIZabe&s@w&&&abttsed%'a%ﬁm?&-eveﬁé%mesriﬂdudingwra*]%’tmk&ﬁa‘h*ap’e.

15. In 2011, Plaintiffs began filing lawsuits against OELC for its negligence in
retaining Tabor, failure to protect their children from being sexually abused, and failure to
supervise Tabor. Eventually, these lawsuits were grouped into three sets of Plaintiffs: (1)
Plaintiffs Steel and Thompson; their daughter J.T., Barbieri; and her daughter, S.R.B.; and (2)
Plaintiff Myrick; her son, S.A.; Bond; and her son, A.K.; and (3) Plaintiff Mendoza; her son,
M.M.; (5.S.J.; and her son, J.J. The respective trial dates for these lawsuits were October 16,
2012; October 29, 2012; and November 13, 2012.

16. Subsequently, Plaintiffs filed lawsuits against Olson and Horgdahl in their
individual capacities in the same groupings. The respective trial dates were April 29, 2013;
May 13, 2013; and April 8, 2013.

17. Defense counsel Michacl Bolasina was retained by Intervenor Philadelphia
Indemnity Insurance Company to defend the lawsuits. Beginning early on and continuing
throughout the litigation, Bolasina repeatedly acknowledged to the insurer its insured

exposure and risk, observing that summary judgment was “rarely granted” in childhood
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sexual abuse cases; the insureds “did not have a chance” of summary judgment dismissal of
S.A.’s claims for Tabor’s sexual abuse in his home; the S.A. case was “very problematic”
given the frequency and severity of the abuse; the insureds faced a “significant risk of
liability” in the S.A. case; and a jury was “likely to conclude that S.A. was significantly
damaged” by the frequency and severity of Tabor’s sexual abuse.

18. Plaintiffs’ counsel, Darrell Cochran, expressed his belief that the available
insurance policy limits were $4 million to Mr. Bolasina as early as October 21, 2011. The
carliest Mr. Bolasina informed Philadelphia Indemnity of Mr. Cochran’s asserted policy limits
was February 21, 2021.

19. Initially, Mr. Bolasina valued settlement value of the S.A. claim alone at $1
million—an amount that would entirely exhaust the policy limits asserted by Philadelphia
Indemnity and result in excess verdicts for any amounts awarded to the other Plaintiffs.
Subsequently, after becoming aware Plaintiffs’ counsel had obtained an $8 million verdict on
behalf of a survivor of multiple acts of sexual abuse, Mr. Bolasina revised his valuation to
conclude that the settlement value of the S.A. claim alone implicated the $4 million in policy
limits asserted by Plaintiffs’ counsel.  In other words, the S.A. claim alone would exhaust
even the $4 million in policy limits asserted by Plaintiffs’ counsel, exposing the defendants to
excess verdicts should the jury award any amounts to the other Plaintiffs.

20.  Defendants lacked any ability to pay verdicts in excess of insurance
indemnification. OELC had ceased operations and only possessed $150,000 in assets.

Neither Olson not Horgdahl could pay toward a judgment.
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21 Although Mr. Bolasina assigned “nuisance” settlement value of $30,000 to
$50,000 for each other minor Plaintiff’s claim, he did so without the benefit of standard
discovery in sexual abuse cases. Specifically, Mr. Bolasina did not take a single deposition of
any witnesses for the defendants; did not obtain medical examinations of any of the minor
Plaintiffs; retained no defense expert witnesses; and had no liability or damages experts
prepared to testify at trial.  All attorney witnesses in this case testified that they had never
seen a sexual abuse case lacking these defense preparations and activities in their careers.

22, In contrast, Plaintiffs had retained experts, including Dr. Whitehill, Dr. Conte,
and Dr. Logan to testify at trial. Dr. Logan was prepared to testify regarding his interview
and psychological profile of Tabor and his opinions, on a more probable than not basis, that
Tabor sexually abused the minor Plaintiffs given Tabor’s access to the children, his sexual
paraphilias and profile, his contact with the children during situations related to his
paraphilias, and their subsequent behavior consistent with sexual abuse. Drs. Whitehill and
Logan were prepared to testify regarding their interviews and evaluation of Plaintiffs; their
opinions, on a more probable than not basis, that Tabor abused the minor Plaintiffs based on
Tabor’s access to the children, his sexual paraphilias and profile, his contact with the children
during situations related to his paraphilias, and their subsequent behavior consistent with
sexual abuse. They were also prepared to testify regarding the significant, lifelong effects of
sexual abuse on children and Plaintiffs’ significant harms and damages. Significantly,
Plaintiffs experts would have offered this testimony and these opinions unrebutted at trial.

23. Mr. Bolasina has testified that he intended to assert two “defenses” at trial: (1
asking the jury to find Tabor’s denial of sexual abuse of any children other than S.A. and N.D.
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and assertions that he was not sexually interested in girls credible over the non-S.A. minor
plaintiffs’ evidence and claims of sexual abuse; and (2) minimizing the damages of the non-
S.A. minor plaintiffs given their young age and, according to Mr. Bolasina, unlikely retention
of memory of such abuse. The Court finds, however, that Mr. Bolasina had no expert
witnesses in childhood memory or other experts through which to offer such damages
opinions or to provide foundation for such arguments. Nor did Mr. Bolasina have expert
witnesses to rebut the testimony of Plaintiffs” experts, such as Dr. Whitehill, who would have
opined regarding different types of memory and the likelihood of traumatic events, such as
sexual abuse, harmfully and continually impacting even very young children.

24.  Notably, Mr. Bolasina testified that he did not intend to seek allocation of fault
to Tabor or segregation of damages caused by him under the Tegman and Rollins cases and
did not believe those concepts applied to cases in which intentional tortfeasors were not
named defendants.

25. Mr. Bolasina testified that he also intended to seek a continuance of the trials,
based on the trial judge at the time’s comments regarding alternative dispute resolution
requirements. However, the Court finds that, at the time of the settlements, Mr. Bolasina had
neither moved for nor requested a trial continuance. Additionally, the trial judge did not
comment that trial definitively would not proceed. Instead, the trial judge observed on
September 14, 2012, that the parties needed to provide it with a schedule for meeting
alternative dispute requirements in the remaining month before trial. The Court finds no

evidence suggesting that those requirements could not have been met, and—the rintudge
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26. On July 19, 2012, Plaintiff made a $4 million policy limits demand based on
the belief that the policy limits were $4 million. Plaintiffs’ demand also advised Defendants
and Philadelphia Indemnity that, should Philadelphia Indemnity reject the demand, Plaintiffs
would open covenant judgment negotiations with Defendants for stipulated judgment amounts
based on Defendants’ excess verdict exposure.

27. On July 27, 2012-—approximately two and a half months before the first
scheduled trial—Philadelphia Indemnity for the first time notified the defendants of the policy
limits dispute, its position that the policy limits were $1 million, and the pos.sibility of excess
verdicts, and advised them to obtain their own coverage counsel.

28. By July 1, 2012, Philadelphia Indemnity had rejected the $4 million policy
limits offer.

29, In August 2012, Plaintiffs made a $3.95 million settlement offer based on the
belief that the policy limits were $4 million and the request of defendants’ coverage counsel
to leave an amount of coverage remaining in the event N.D. should ever make a claim.
Plaintiffs reiterated their intent to open covenant judgment negotiations for stipulated
Judgments based on potential excess verdict exposure. Philadelphia Indemnity also rejected
this offer.

30. Mr. Bolasina testified that it was virtually impossible for the claims to settle
without resolution of the policy limits dispute. Plaintiffs counsel repeatedly requested
mediation, including on March 25, 2012 and May 18, 2012. However, Philadelphia
Indemnity never authorized Mr. Bolasina to proceed with a mediation. Moreover, Mr,

Bolasina and Philadelphia Indemnity’s own reasonableness expert, Mr. McFarland, testified
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that Defendants faced potential verdict exposure 1n excess of even the $4 million policy limits
asserted by Plaintiffs.

31. On August 24, 2012, Philadelphia Indemnity filed an interpleader action
against Plaintiffs and Defendants seeking a judicial declaration that the policy limits were $1
million and for the Court to discharge it of any further liability or obligation to Defendants,

including providing a defense. After—filing—this—federal-action—Philadelphia. Indemnity

abandened-any-corisideration of mediation.

32. On September 19, 2012, Philadelphia Indemnity tendered its asserted $1
million policy limits. However, its settlement offer allocated a portion of the settlement to a
child, N.D,, and his mother who were not parties to or represented in the litigation. The
settlement offer was contingent on acceptance by N.D. and his mother.

33.  Plamtiffs proposed covenant judgments to the Defendants in which the
Defendants would agree to entry of judgments for stipulated amounts against them and an
assignment of any claims they had against Philadelphia Indemnity in exchange for Plaintiffs’
agreement to execute the judgments only against Defendants’ insurance policy.

34. At OELC’s request, Plaintiffs revised the covenant judgments to include
protection of OELC’s sole asset from execution of the judgments. On the advice of
Defendant Olson’s coverage counsel, William Ashbaugh, the defendants did not further

negotiate the stipulated judgment amounts due to lack of incentive. -Based-on-his-familiartty

with-ehttdlicod—sexmalabuse-setttemert—amoums,~OELEC s toverage—counsel—Paut-Meyer,

_Ieasenable. The Court finds that the Defendants lacked any incentive or basis to negotiate the
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stipulated judgment amounts. Because OELC was a defunct business, it did not face the risk
that larger judgment amounts might impede or impact its ongoing operations and finances,
thereby providing an incentive to negotiate lower amounts. Mr. Meyer believed the stipulated
judgment amounts were within the potential verdict range. And Mr. Bolasina believed that
the Defendants faced the possibility of excess verdicts regardless of whether the policy limits
were $1 million or $4 million. This was not a case where the Defendants had the possibility
or incentive to negotiate the stipulated judgment amounts within policy limits to preclude
participation in potential subsequent litigation. Finally, Defendants and their counsel were
without the benefit of routine discovery typically performed by defense counsel in childhood
sexual abuse cases, depriving them of a basis or ability for contesting Plaintiffs’ proposed
judgment amounts. For example, Defendants, lacking their own expert witnesses, lacked the
ability to point to countervailing expert testimony regarding the causation and extent of
Plaintiffs’ damages as a negotiation tactic.

35. The covenant judgment contained factual recitations that Defendants were
liable for and proximately caused Plaintiffs’ damages. Although the Defendants have testified
they agreed with those recitations, the Court affords their subjective, non-attorney opinions no
weight. It is undisputed that Mr. Bolasina never explained to the Defendants the legal liability
theories or evidence against them.

36,  The Defendants executed the covenant judgment agrecments between the dates
of September 17, 2012 and October 22, 2012 .

37.  As observed by the Court of Appeals, the covenant judgment agreed to by the

parties is both qualitatively and analytically distinct from a monetary settlement. CBS Corp.
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v. Ulbricht, 12 Wn. App. 2d 1013, 2020 WL 622940, at * 4 (Wash, Ct, App. Div One. Feb.
10, 2020). Had the parties entered into a monetary settlement, Plaintiffs would have released
Defendants from all their claims and dismissed their lawsuit in exchange for a compromised
amount certain. In the covenant judgment settlement, Plaintiffs limit their recovery to
insurance policies whose limits, at the time the settlement was entered into, were disputed.
Had Plaintiffs been able to reach a monetary settlement with Defendants, they would have
been paid in full within a date certain after executing a full release. However, under the
covenant judgment agreement, the only way Plaintiffs will obtain any monetary recovery is to
litigate successfully with Philadelphia Indemnity. Unlike a cash settlement, there is therefore
no certainty that the covenant judgment agreement entered in this case will result in any
monetary recovery to Plaintiffs.

38.  After the settlement, Plaintiffs’ attorney reasonableness expert, Mr. Connelly,
testified that the stipulated judgment amounts were within the potential range of verdicts
against the Defendants had the cases proceeded to trial. Philadelphia Indemnity’s expert, Mr.
McFarland, utilized an arms’-length settlement valuation standard and opined that the
stipulated judgment amounts were outside the range of such settlements. The Court affords
no weight to Mr. McFarland’s testimony because, as discussed below, the proper legal
standard to utilize in the covenant judgment context is the range of potential verdicts, not
arms’-length compromised cash settlement value. The Court further finds that the stipulated
Jjudgment amounts were within the range of potential verdicts.

39.  After the settlement, Mr, McFarland testified that he personally would have

raised additional defenses at a trial or settlement negotiations in this matter: (1) a
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Tegman/Rollins allocation of fault or segregation of damages defense; (2) an insufficiency of
evidence defense regarding the claims of sexual abuse by minor Plaintiffs who did not
disclose such abuse premised on an unpublished 2017 Division Two Court of Appeals case;
and (3) cross-examining Plaintiffs’ expert, Dr. Conte, regarding his opinions of the minor
Plaintiffs” future damages as essentially speculative. The Court gives no weight to Mr.
McFarland’s post-settlement opinions based on the posture of the case at the time of
settlement. Defendants’ actual defense attorney, Mr. Bolasina, did not testify that he planned
to assert such defenses in the litigation. To the contrary, Mr. Bolasina expressly testified that
he did not intend to assert a Tegman/Rollins defense. Mr. Bolasina also testified that he
believed Plaintiffs’ claims were not subject to dismissal as a matter of law on an evidentiary
basis, such as through a summary judgment motion. And Philadelphia Indemnity’s expert,
Dr. John Dunn, testified that Dr. Conte and Dr. Whitehill had sufficient evidence supporting
their opinions that the minor Plaintiffs more likely than not were sexually abused. Finally,
Mr. Bolasina did not testify that he planned to cross-examine Dr. Conte on the basis proffered
by Mr. McFarland and Mr. McFarland’s hypothetical cross-examination of Dr. Conte rests on
mischaracterization of his opinions substantively and credibly rebutted by Dr. Conte’s
testimony in this matter. Further, even assuming arguendo that it would be proper for the
Court to consider legal authority issued after the settlements or after-the-fact defense theories
actual defense counsel never intended to raise, even Mr. McFarland acknowledged that
Plaintiffs’ counsel has been successful in persuading courts to reject a Tegman/Rollins
defense, jury instruction, and/or verdict form in childhood sexual abuse cases in which the

intentional tortfeasor is not a named defendant. The Court finds that the direct and
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circumstantial evidence of Tabor’s access to each minor Plaintiff and contact with them
consistent with his abuse of other children and/or his sexual paraphilias factually distinguishes
this case from the 2017 unpublished Court of Appeals: opinion.

1L CONCLUSIONS OF LAW

1. The Court’s task is to determine whether the stipulated judgment amounts in
this case were objectively reasonable. Dana v. Piper, 173 Wn. App. 761, 776, 295 P.3d 305
(2013). Because the Court’s determination is one of objective reasonableness, it necessarily
requires the Court to consider the facts, law, and posture of the case at the time of the
settlements.  Villas at Harbour Pointe Owners Ass'n ex rel. Constr. Assocs., Inc. v. Mut. of
Enumclaw Ins. Co., 137 Wn. App. 751, 762, 154 P.3d 950 (2007); Mavroudis v. Pittsburgh—
Corning Corp., 86 Wn. App. 22, 38, 935 P.2d 684 (1997). Consequently, the Court’s
reasonableness determination does not “depend” on the subjective opinions of the underlying
parties or their attorneys where the Court may determine reasonableness based on objective
evidence. Dana, 173 Wn. App. at 773.

2. Utilizing these standards, the Court determines objec.tive reasonableness by
considering the nine Chaussee factors: (1) the releasing person’s damages; (2) the merits of
the releasing person’s liability theory; (3) the merits of the released person’s defense theory;
(4) the released person’s relative faults; (5) the risks and expenses of continued litigation; (6)
the released person’s ability to pay; (7) any evidence of bad faith, collusion, or fraud; (8) the
extent of the releasing person’s investigation and preparation of the case; and (9) the interests

of the parties not being released.  Chausee v. Maryland Cas. Co., 60 Wn. App. 504, 509-10,
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803 P.2d 1339 (1991). “No one factor controls and the trial court has the discretion to weigh
each case individually.” Chausee, 60 Wn. App. at 512.

3. In making its findings of fact and conclusions of law, the Court does not
consider nor determine the reasonableness of Philadelphia Indemnity’s conduct toward its
insureds.  Those considerations and determinations will be answered in a different
proceeding. In this adjudication, the Court need only determine whether the covenant
judgment was reasonable by and between the parties at the time of settlement. However,
because the Court is required to make this determination based on the facts, law, and posture
of the case at the time of settlement, where relevant the Court considers whether the
settlements were reasonable in light of Philadelphia Indemnity’s actions and conduct.

The Plaintiffs® Damages

4, The Plaintiffs’ damages were substantial. One minor Plaintiff alone, S.A.,
undisputedly suffered over 50 instances of sexual abuse, including one instance of forced anal
rape. Based on the posture of the case at the time of settlement, a jury would have heard
unrebutted, credible testimony from Plaintiffs’ experts regarding the trauma caused by
childhood sexual abuse and specific, potential manifestations of its harms throughout the
minor Plaintiffs’ lives. Similarly, a jury would have heard Plaintiffs’ experts’ unrebutted
testimony regarding the undisputed emotional distress and damage to the parent-child
relationship the adult Plaintiffs experienced as a result of the sexual abuse of their children.
These factors increased the amount of damages a jury may have awarded.

5. The Court concludes as a matter of law that the range of potential Jury

verdicts, not arms-length compromised cash settlement value, is the proper standard for -
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evaluating the reasonableness of the covenant judgment settlement amounts. CBS Corp. v.
Ulbricht, 12 Wn. App. 2d 1013, 2020 WL 622940 at *4 (Wash Ct. App. Feb. 10, 2021); see
also Sharbono v. Universal Underwriters Insurance Co., 139 Wn. App. 383, 404-05, 161
P.3d 406 (2007) (a “full range of possible verdicts” must be considered in “negotiating a
reasonable settlement”).  Covenant judgments are distinct from arms’-length, compromised
cash seftlements in that a plaintiff foregoes a settlement for a guaranteed, compromised
settlement payment in exchange for pursuing an uncertain recovery against the insurer
without regard to liability insurance policy limits. Ulbricht, 2020 WL 622940, at *4.
Utilizing a lesser, compromised, cash settlement standard to evaluate reasonableness would
disincentivize parties (particularly plaintiffs) from accepting the risk of no recovery inherent
in a covenant judgment settlement, contrary both to Washington public policy incentivizing
settlements and the Washington State Supreme Court’s authorization of covenant Jjudgments
as a mechanism for defendant insureds to protect themselves from a potential excess verdict
in the absence of action from their insurers. Bird v. Best Plumbing Grp., LLC, 175 Wn.2d
756, 765, 287 P.3d 551 (2012) (defendants may independently negotiate covenant Jjudgment
settlement to protect against risk of excess verdict); Am. Safety Cas. Ins. Co. v. City of
Olympia, 162 Wn.2d 762, 772, 174 P.3d 54 (2007) (Washington public policy strongly favors
settlement); Martin v. Johnson, 141 Wn. App. 611, 622, 170 P.3d 1198 (2007) (applying this
policy in the reasonableness hearing context). Additionally, the purpose of a stipulated

covenant judgment settlement amount is to reflect the damages to which an insurer’s conduct

! Plaintiffs cite this unpublished, nonbinding opinion as persuasive authority pursuant to GR 14.1.
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exposes its insured-—the insured’s liability to the plaintiff for an excess verdict and Judgment.
Miller v. Kenny, 180 Wn. App. 772,799, 801 (2014).

6. Applying this standard, the Court concludes that the stipulated judgments
amounts were within the range of potential verdicts in this case. Verdicts in childhood sexual
abuse cases may range from $4 million to $10 million. Plaintiffs’ counsel alone had obtained
verdicts in such cases ranging from $1.45 million to $8 million close in time to these
settlements, as recognized by defense counsel Mr. Bolasina.

The Merits of the Plaintiffs’ Liability Theory

7. Under this Chaussee factor, the Court’s task is to determine the “‘the
provable liability of the released party.”” Glover for Cobb v. Tacoma Gen. Hosp., 98 Wn.2d
708, 716, 658 P.2d 1230 (1983), abrogated by Crown Controls, Inc. v. Smiley, 110 Wn.2d
695, 756 P.2d 717 (1988)quoting the Senate Select Committee on Tort and Product Liability
Reform Final Report, at 54) (emphasis added). Consequently, the Court does not “ultimately
conclude the merits of any legal theory,” such as determining whether evidence conclusively
negated or established Plaintiffs’ claims. Justus v. Morgan, 2017 WL 4277678, at *7. Rather,
the Court’s role is to determine the “plausible merit” or “possibility of the legal claims.” /d.
at *6, 7 (citing of Bird v. Best Plumbing Group, LLC, 175 Wn.2d 756, 775-76, 287 P.3d 551
(2012)); Martin v. Johnson, 141 Wn. App. 611, 621, 170 P.3d 1198 (2007)).

&. Applying these standards, the Court concludes that, based on the facts, law,
and posture of the case at the time of settlement, Plaintiffs’ Lability theories that Defendants
failed to protect the minor Plaintiffs from tabor’s abuse, failed to supervise Tabor, and

negligently retained him were “possible” or “plausible.”  Stated differently, substantial
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evidence existed that would have allowed a jury to return liability theories against the
Defendants on these theories. Defense counsel Mr. Bolasina acknowledged that summary
judgment was not possible on Plaintiffs’ claims. Stated differently, sufficient evidence

existed that would allow a jury to return a liability finding in favor of Plaintiffs.
The Merits of the Defendants’ Defense Theories

9. Defense counsel Mr. Bolasina acknowledged that a jury was likely to find
Defendants liable for Tabor’s sexual abuse of S.A. Mr. Bolasina identified only two defense
theories he intended to raise at the time of the settlements: (1) challenging the credibility
Plaintiffs” J.T.’s, S.R.B.’s, A.K.’s, J.I.’s, and M.M.’s allegations of sexual abuse by Tabor
primarily based on tabor’s denial of abusing children other than S.A. and N.D. and (2)
minimizing the non-S.A. minor Plaintiffs’ damages due to their young age and assertions
about the inability of young children to recall abuse at those ages. The Court concludes that
these defense theories had little chance of prevailing at trial.

10. Tabor’s denials of abusing other children were hearsay statements contained
within a polygraph examination. Even assuming the unlikely event that Defendants would
have provided sufficient grounds for admission of such evidence at trial, Plaintiffs’ experts
were prepared to testify regarding Tabor’s untruthfulness regarding his sexual abuse of
children, paraphilias, and predispositions; his psychological profile as an opportunistic,
indiscriminate pedophile; the general unreliability of polygraph exams and specific
deficiencies in the questions asked of Tabor regarding his abuse of other children; and
Tabor’s access to each child, contact with them consistent with his paraphilias or admitted

abuse of other children, and their subsequent behavior consistent with childhood sexual abuse

PFAU COCHRAN

[PROPOSEDPFINDINGS OF FACT AND VERTETIS AMALA
CONCLUSIONS OF LAW RE: REASONABLENESS ATTORNIYS AT LAW
OF COVENANT JUDGMENTS 909 A Street, Suite 700

Neo. 21-2-07443-1 Tacoma, WA 98402

(253) 777-0799 | Fax: {253) 627-0654




survivors, such as premature sexualization. Additionally, given the similarities and closeness
in time of Tabor’s admitted abuse of N.D. and S.A. and Plaintiffs’ allegations regarding
Tabor’s abuse—all involving abuse during unsupervised naptimes or abuse related to OELC
bathrooms—Plaintiffs’ likely would have been able to obtain admission of S.A.’s undisputed
abuse and 1.T.’s, S.R.B.’s, and A K.’s disclosures of sexual abuse in each case as ER 404(b)
“other purposes’ evidence, such as evidence of Tabor’s dangerous propensities, motive, and
common scheme or plan, undermining Tabor’s denials or suggestions by defense counsel that
Tabor did not abuse the minor Plaintiffs, and/or impeachment evidence of Tabor’s denials
admitted into evidence, if any. -Finalby, it was unlikely that Defendants could demonstrate
sufficient foundation to assert their “memory” theory in the absence of defense expert
testimony supporting the theory. No Plaintiffs’ expert had opined or was going to testify that
Plaintiffs’ young ages impeded their memory or otherwise mitigated the traumatic effects of

childhood sexual abuse. Defendantsattempts—to—assertsuch-atheory likely wouldhave~

tesulted in—an—objeetion—for—asSUNTING —facts ousite—theevidencespecutation—or—otier-
Joundatienat-grounds. Even assuming-Defendants could demonstrate-sufficient-foundation-to_

assert-that-theory—at-triak-however—it-was-unlikely—to-succeed-given—the-Courts—findin gs

regarding-Plaintiffs~experts”credible Tebuttal of such arguments.

11 As discussed above, the Court gives no weight to the post-settlement defense
theories proffered by Mr. McFarland because the Court must determine the settlements’
reasonableness based on the facts, law, and posture of the case at the time of the settlement.
Even if the Court considered these after-the-fact defense theories, however, the Court
concludes they were unlikely to succeed based on the Court’s above findings regarding them.
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12 Accordingly, the Court concludes that Philadelphia Indemnity has “fail[ed] to
show that the [defendants] had viable defenses that could have mitigated the settlement value
of the [plaintiffs’] claims.” Sharbono, 139 Wn. App. at 403.

The Defendants’ Relative Faults
13.  Because the parties agree this factor is irrelevant under the circumstances of

this case, the Court does not consider it.
The Risks and Expenses of Continued Litigation

14. Although both Plaintiffs and Defendants faced the basic risks inherent in every
trial, the Court concludes the risks of continued litigation to Defendants were especially high.
Defense counsel Mr. Bolasina acknowledged that the S.A. claim alone likely would have
resulted in an excess verdict exhausting policy limits regardless of whether they were $1
million or $4 million. The Defendants lacked any meaningful ability to pay such an excess
verdict. And any subsequent verdicts by definition would have been further excess verdicts.
All such verdicts would have resulted in financial ruin for Defendants and forced them into
bankruptcy.  Additionally, at the time vof the settlements Philadelphia Indemnity had
abandoned attempts to mediate the policy limits dispute in favor of its federal declaratory
Judgment action against Plaintiffs and Defendants. Defendants would have been forced to
bear their own attorney fees and costs in that action out-of-pocket.

15. The Court also properly considers the risks to Plaintiffs inherent in a covenant
Jjudgment settlement.  Ulbricht, 2020 WL 622940, at #*4. Although covenant judgments and
cash settlements overlap in some ways, the are nevertheless separate and distinct agreements

that cannot be referred to interchangeably. Although the covenant judgment settlements in
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this case alleviated Defendants’ risk of continued litigation, the contingent nature of the
recovery under its claims assignment ensured that Plaintiffs would undertake additional risks
that would not have been presented by a monetary settlement. In order to obtain any recovery
at all, Plaintiffs will have to prosecute a collateral insurance bad faith action against
Philadelphia Indemnity to a successful conclusion. In adjudicating the reasonableness of the
stipulated judgment amounts in this case, the Court must consider the possibility that
Plaintiffs may recover nothing from Philadelphia Indemnity. The contingent nature of the
settlement in this case justifies a larger covenant judgment amount than would be reasonable

if the parties had entered into a cash settlement with sure payment on a date certain.
The Defendants’ Ability to Pay

16.  As an initial matter, Philadelphia Indemnity and its attorney reasonableness
expert, Mr. McFarland, argue the Court should consider a defendant’s assets at the time of
settlement plus its policy limits as a “cap” on their ability to pay. In other words, a stipulated

N1

judgment amount exceeding this amount exceeds the defendants’ “ability to pay” and is per se
unreasonable.

17.  The Court concludes as a matter of Jaw that the defendants’ policy limits plus
assets does not function as a “cap” on reasonable stipulated judgment amounts. Philadelphia
Indemnity’s position is contrary to our Supreme Court’s recognition of the primary purpose of
covenant judgments: providing insureds with a mechanism through which they may protect
themselves from potential verdicts and judgments exceeding policy limits. Philadelphia

Indemnity’s position is also contrary to Washington law holding that an insurer’s potential

bad faith renders the insured’s policy limits meaningless, as well as the Court of Appeals’
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observation that the function of covenant judgment amounts is to measure the defendants’
potential excess verdict liability to the plaintiffs. Contrary to Washington State’s public
policy greatly favoring settlement and our Supreme Court’s authorization of covenant
judgments as a device protecting against covenant judgments, adopting Philadelphia
Indemnity’s position would greatly disincentivize Plaintiffs from accepting the additional risk
of an uncertain recovery inherent in covenant judgments, rather than simply proceeding to
trial where collection against the defendants’ policy limits and assets is always available after
a plaintiffs’ verdict. The Court concludes that the only applicable “cap” on stipulated
judgment amounts is whether such amounts were within the reasonable range of the evidence
at the time of settlement as viewed through the Chaussee factors.

18.  Viewed through this lens, the Court concludes that the Defendants’ inability to
pay the likely excess verdict or verdicts in this case demonstrates the reasonableness of the

parties’ covenant judgment settlements and the stipulated judgment amounts.
Bad Faith, Cellusion, or Fraud

19.  There is no evidence of bad faith, collusion, or fraud between the parties.

20.  That the defendants’ motivation for entering into the covenant judgment
settlements was to effectively end the litigation for themselves without personal, out-of-
pocket exposure for paying judgments entered in the case is not evidence of bad faith. As the
Court of Appeals has held, that is the purpose for which the covenant judgment mechanism
exists, and utilizing it for those purposes is not evidence of bad faith. Ulbricht, 2020 WL

622940, at *4.
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21. Although Defendants and their counsel did not attempt to “negotiate down” the
stipulated judgment amounts, this decision not to negotiate was not unreasonable. Defendants
had no indication that any insurance indemnification would protect them from a substantial
excess verdict or verdicts in this case, a likely possibility defense and coverage counsel
recognized in this case. Moreover, defense counsel acknowledged that, under the facts, law,
and posture of the case at the time of settlement, a compromised cash settlement likely was
impossible. Finally, defense counsel lacked routine discovery regarding liability and damages
that would have allowed a meaningful, equally-informed debate regarding liability and
damages necessary to a negotiation of the stipulated judgment amounts. Nor was defense
counsel’s late decision to shift focus from litigation to the covenant judgment settlement
efforts unreasonable given the likely impossibility of a compromised cash settlement and the
likelihood of a ruinous excess verdict on the S.A. claim alone. The proposed covenant
judgment was the only realistic option of resolving the case outside of proceeding to a series
of three trials beginning four weeks later.

22. Although some of the stipulated judgments fell outside defense counsel’s
valuation range, the failure to argue for lower numbers by itself does not evidence bad faith,
collusion, or fraud. Even defense counsel’s valuation testimony during the reasonableness
hearing in this matter appeared to utilize a cash settlement standard rather than a proper
potential wverdict standard. Even assuming defense counsel utilized a proper valuation
standard, however, the Court affords no weight to defense counsel’s subjective opinions
regarding valuation given his admission that the discovery he lacked impacted those
valuations and that the objective evidence demonstrates the stipulated judgment amounts were
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within the range of potential verdicts. It is not bad faith, collusion, or fraud to outwardly
agree with an outwardly, objectively supportable premise while privately disagreeing with it.

23. Similarly, although the defendants testified they disagreed with the factual
recitations regarding liability and damages contained within the covenant judgment
settlements, the Court gives their subjective opinions no weight and they do not evidence bad
faith, collusion, or fraud. It is undisputed that Defendants never had the liability theories or
evidence explained to them which objectively demonstrated substantial evidence of their
“plausible” or “possible™ liability for Plaintiffs’ damages.

24.  Finally, Plaintiffs’ previous $4 million and $3.95 million settlement offers do
not demonstrate bad faith, collusion, or fraud in the subsequent, larger stipulated judgment
amounts. Those settlement offers were made in the context of policy limits demands based on
Plaintiffs’ belief regarding the policy limits. Consistent with the purpose of covenant
judgment settlements, the function of the stipulated judgment amounts contained within such
settlements, and the principle that an insurer’s bad faith renders allows recovery in excess of
policy limits, Plaintiffs’ subsequent proposed stipulated judgment amounts reflected
defendants’ potential verdict exposure in the case irrespective of policy limits,

25. Finally, the parties litigated the case in a professionally adversarial fashion.
The fact that the parties entered into covenant judgment settlement negotiations is not
evidence of bad faijth, collusion, or fraud.

The Extent of Plaintiffs’ Investigation and Preparation

26. Plaintiffs thoroughly investigated and prepared this case for trial, including
depositions of key witnesses and retention and preparation of liability and expert witnesses.
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The value of Plaintiffs’ investigation and preparation is only enhanced in relation to
Defendants’ lack of trial preparation. Each undeposed witnesses presented by Plaintiffs
would have been subject only to a mostly blind, seat-of-the-pants cross-examination by
Defendants. Each expert witness presented by Plaintiffs would have testified unrebutted.

The Intercsts of the Parties Not Being Released

27.  The Court observes that Philadelphia Indemnity was not a party to the case at
the time of the settlements. All parties at the time of the settlement settled their claims
through the covenant judgment settlement.

28. Even if the Court considered Philadelphia Indemnity’s interests, however, our
appellate courts have held those interests are sufficiently protected through the Court’s
consideration of the Chaussee factors and the opportunity to participate in the reasonableness
determination. Wood v. Milionis Constr., Inc., 198 Wn.2d 105, 131, 492 P.3d 8§13, 827
(2021). That is particularly true in this case. The Court has permitted Philadelphia Indemnity
to take 18 post-settlement depositions in this case; ordered Plaintiffs to provide Philadelphia
Indemnity with defense counsel’s file and all of Plaintiffs’ non-attorney mental impression
and opinion work produet; permitted Philadelphia Indemnity to call an expert psychologist

witnesses despite its insureds’ lack of such a witness prior to the settlement; aceonuneodated

-the-sehedute-of Phitadeiphiatrdemmity s conmset mutaple Times i scheduling and conducting

hese-reasenablencss proceedings; accommodated-Philadelphia-Indemmnity*s-preference for i

persen~-testiniony during these procecdingswhenever-feasible; and received evidence and

testimony in a reasonableness hearing spanning almost exactly one calendar year, Every
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effort has been undertaken to protect Philadelphia Indemnity’s interests in these
reasonableness proceedings.

29.  In-sunwwary; the Court holds that the applicable Chaussee factors weigh in
favor of the reasonableness of the covenant judgments. Accordingly, the Court finds and

concludes that the stipulated judgment amounts were reasonable.
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